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COMMONWEALTH OF VIRGINIA. 
PETITION FOR A "WRIT OF ERROR Ai.~D BRIEF IN 
SUPPORT THEREOF. 
To the Honorable Chief Justice and Associate Justices of the 
Supreme Court of Appeal.~: · 
Your petitioner, J osepi1 Rhodes, respectfully represents 
tha.t he is a~;grieved: by the final order of the Circuit Court of 
Elizrubeth City County, Vir~iniA., entered on the seventeenth 
day of December., 1942, in a certain prosecution by the Com-
monwealth upon a warrant on an appeal from the Trial Jus-
tice's Court of Elizabeth Citv Countv. 
A duly authenticated. transcript of the record is herewith 
submitted as a. part of tl1is petition. 
· References are to the top paging of the transcript of tbe 
1·ecord. 
THE FACTS. 
On the fourtb day of October, 1942, around one o'clock 
A. M., T. R. Cole, County Officer, had a call from the Sheriff's 
Office to go out to Aberdeen to pick up a. hit ~nd run. He 
pickeq up· a State Trooper and went out to the home of the 
pl~intiff in error, but wl1y be went to tbe home of Joseph 
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Rhodes is not stated in the record. T. R. Cole savs that when 
he knocked on the door he heard. the plhlhtiff in, error 
2• say to •someone on the inside "I am going upstairs and 
get my gun ·and g-et, rid of ·them." Rhodes did go up-
stairs and upon request of llis wife cnme down, but he did not 
have any gun in his possesf,ion. T. R. Cole sent Mrs. Rhodes 
upstairs to get the gun. T. R. Cole arrested Joseph Rhodes 
and subsequently swore out. this warrant before a Justice of 
. the Peace charging Mm with" threatening to do him bodily . 
harm and '' did have in his possession aminition and pistol''. 
Even though Cole testified· that Rl1odes did not have the 
gun in his pocket, and that he, .Cole, sent Mrs. Rhodes 11,pstairs 
to get the' gun (R., p. 7). 
BRIEF STATEMENT OF THE l\f.A.1.,ERIAL PROCEED-
INGS IN THE LOW]JR COURT. 
This matter came on to be heard in the Circuit Court of 
Elizabeth City County., Vir~inia, on an appefll from the Trial 
Justice's. Court. Counsel for the defendant, Joseph Rhodes, 
made·a motion, se.t the conclusion of the evidence for the Com-
monwealth, to strike the evidence on tl1e ~rounds that no 
essential element of a threat had been shown. The motion 
was overruled, whereupon colmAel noted an exception. The 
d~f endant then put on his testimony and the Court finding 
hiin guilty, counsel made a motion to set aside the decision 
and grant the d<~f endant a new trial on the grounds that the 
decision was contrary to the law and evidence, which motion 
the Court overr1.1led. and entered a final order finding the de-
fendant guilty (R., p. 4). 
There are four Assig·nments of Eno.r, and the questions in-
volved. in. this appeal are whether from the Commonwealth's 
evidence tl1e essential elements of a threat have been 
3* shQwn, whether there was any criminal intent •on the part 
of the defendant, .T oseph Rl10cles., to do the officer any 
bQdily harm, whether the ericlcnre is ,sufficient :to suppor_t ·a 
·conviction under tllis warrant; and whether the warrant is 
brought under Section 4525, Code of: Virginia, and the. Court 
had authority to impose' a fine on the def,mdant. 
ASSIGNMENTS OF ERROR .. 
First Assignment of Er-ior .. 
. 
The Court erred in overruling the ~otion to strike the evi-
dence on the grounds tllat no essential element of a threat 
had been shown ( R., pp. 7, 8, & 9). . 
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ARGUMENT. 
The Officer testified that Rhodes said ''I am going upstairs 
and get my gun and get rid of them.'' E,;ridently Rhodes was 
speaking to Mrs. Rhodes at the time.. 
In Black's Law Dictionary it is said that: 
'' A threat has been defined to be any menace of such a 
nature and extent as to unsettle the mind of the person on 
whom it operates, and to take away from his acts that free, 
voluntary action which alone constitutes consent.'' 
There is no evidence that any words or acts of Rhodes pre-
vented any free or voluntary action on the part of the officer. 
A threat must be with a view to restrain a person's freedom 
of action. 
4* *62 C. J., page 932, Section 1. . 
The common usage of the word ''threats'' in the Eng-
lish Language bring·s to the mind of the listener some terror. 
In Shakespeare's JuliuA Caesar, Act IV, 1Scene III, Brutus 
says to Cassius: · · 
''You have done that vou should be sorrv for. 
There is no terr~r, Casi;;ius, in your tlirea.ts; 
For I am arm 'd so strong in honesty 
That they pass by me as the idle wind, 
vYhich I respect not.'' 
. There is no evidence l1e1·e that the officer moved an inch 
after hearing this alleged threat for, perhaps, he was so armed 
. with the law tna.t it passed as the idle wind. 
Second As.i;ignment o.f Error. 
The Court erred in finding- the def enclant g'llilty of threats 
to do bodily harm to the officer because there is no evidence 
that Rhodes intended to do the officer any bodily harm (R.. 
·p. 4). 
ARGUMENT. 
In the first place, the evidence does nof show a violation of 
Section 4525 of the Code because there is a total lack of any 
evidence in the record that the officer was in discharge 
5• of his dutv at the time *that he went to the home of, 
Rhodes, in·· fact., he doesn't even say ~by h_e went t~ the· 
. ' 
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home of Rhodes. He doesn't indicate that he had a warrant 
for the a.rrest of Rhodes. He savs that he had a: call from 
the Sh~riff's Office to go out to .A.lierdeei1 to pick up,a hit and 
run; he says he picked up a State Trooper and went out'there; 
he doesn't explain why. he went to the I10me of Joseph Rhodes 
(R., p. 6). He says he had a warrant, but it is not quite clear 
whether. it wa:s a civil warrant or a criminal warrant, and the 
fact that an officer has a warrant in' his possession- does not 
show that he was discharging his duty as an officer. Indeed, 
most police officers have warrants in their pockets at all 
times, even when they are off duty. If the officer received a 
caU fn>m. the , Sheriff's Office to g·o out to Aberdeen at one 
o'clock in the morning, I can't conceive of where he obtained 
the· warrant for Joseph Rhodes. 
In Jones v. Commonivealth, 141 Ya. 471, it is said on page 
478: 
; . - . 
''To constitute obstruction of an officer in the performance 
of his duty, it is not necessary that there .be an actual or 
technical assault upon the officer, but there m-zest be acts 
clea.rly indicating an intention on the part of the accused to 
prevent the officer froni performing his ditty, * * •.,, (Italics 
mine.) · 
'' In order to justify a cqnviction in a criminal case, every 
fact necessary to a conviction must be proved beyond area-
sonable doubt. The result of the evidence must not only be 
consistent with the g'llHt of the ac~used,. but must exclude 
every reasonable hypothesis of his innocence. - Burton <t Con~ 
quest v. Commonweal.th, 108 Va. 89~, 62 S. E._ 376.'' 
In Canter v. Commonwealth, 123 Va., 794, it is said on page 
804: 
"·One charged with crime is presumed to be innocent, and 
that presumption follows him throughout every stage of the 
trial. ·The burden of showing the g'llilt of' the •prisoner 
6e to the exclusion of every reasonable doubt is upon 1 the 
Commonwealth, and this. burd.~n never shifts and always 
rests upon the proseeution. -W11ile the Commonwealth may 
prove such facts. a.s may raise the pre_~umption of guilt un-
less . they are rebutted by the a(;cused, stilL after the evidence 
is closed, if upon a co~sidera,tion of the w~ole there : is 'a 
reasonable doubt of his. guilt-, the jiuy should acquit Potts 
v. C ommpnwcalth, 113 Va.· 733f Stq,te -y. 1,V jn_q_o, 66')\fo. 181, 
27 Am. Rep. 329.'' . .. 
• 
... 
~ ·- ' -
. Joseph Rhodes v. Commonwealth of Virginia 
.Campbell v. Commonwealth, 162 Va. 818, 174 S .. E. 856. 
Keeton v. Comrn,onwealth, 152 Va. 1036, 148.S. E. 783. 
Widgeon v. Commonwealth, 142 Va. 658, 128 S. E. 459. 
Third ... l.ssi,q~nnent n.f E_ rror. 
, The Court erred in overruling the motion to set aside its de.:. 
cision and grant the defendant a new_ trial on the grounds 
that the Court's decision was contrary to the law and the 
evidence ( R., p. 4) . 
ARGUMENT. 
: ·Joseph Rhodes was coming home from work at one o'clock 
in the morning, and·had had some trouble with some men out 
of the road, in fact he says that they shot at him three times 
(R., p. 12), and when these officers came to his house and 
knocked on the ·door like they were goinp; to tear it down he 
thought they were the· same -men he Jiad had troulile with out 
on the road and that h<' was scared to open the door (R .. , p. 
13).- T. R. Col~ testified that Rhode~ couldn.,t have ·seen them 
when he used the language complained of (R., p. 8). Conse~ 
' quently, it can be seen that no criminal intent has been 
7• shown. RhocTes · further testified tha.t just *as soon ··a-s 
he found out that they were state troopers he came down-
stairs and opened the cloof (R.; p. 14). 
In 22 C. J. S., Section 29, it is said: 
· '' A crime is not committed if the mind of the person doing 
the act is irinoeent~ 'Actus non faeit reum, nisi mens sit rea:' 
To constitute a crime the act must, except as otberwise pfo.i 
vided by statute, lie accompanied by a criminal intent on the 
pa.r~ of the ~cc~sed,_ * • "".'' (Italics mine.) 
16 C. J., Section 41. 
Jones v. Commonwealth, 172 Va. 615. 
. . . -
The M al1.1,s Animus is of the very essence of the crime, and 1 
its existence should clearly appear upon the face of the rec-
ord. · · · -
In 8 R. C. L., Section ll, it is said: . I 
' ' At common law a crime posscssecl the element of an evil 
intention together with an unlawful action. Actus non .f acit 
re1ttn,. nisi mens sit rea., in the words of the maxim. In other I 
words, a crime is not committed if the mi11d of the person 
doing the unlawful act is innocent, and therefore a ~ilty 
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intent must b.e proved. The intent must exist at tbe time of 
the unlawful action, for no subsequent felonious intention 
will render the previous act felonious. '.' 
Legally organized society insists1 and indeed it must insist, 
in order to insure its stability and respee.t that every one of 
its members shall conduct himsel:r in a specified manner. But 
in case of infring·ement of the group law, do not justice and 
fairness to the individual demand that an attempt be made 
· to look beyond the behavior to the mental state that is be-
hind it? 
In the celebrated case of The Qiieen v. Tolson, 23 Q. B. Div. 
168, the fundamental principle of the English Law as to 
8• right and justice, *and the leading conditions of crimi-
nality as affected by the mens rea has been laid down. 
In that case it is said: 
"It is, however, undoubtedly a principle of English criminal 
law that, ordinarily speaking, a crime is not committed if 
the mind of the person doing the act in question be innocent. 
'It is a principle of natural justice and of our law,' says Lord 
Kenyon,. C. J., 'that actus non facit remn., nisi mens sit rea. 
The intent and act must both concur to constitute the crime.' '' 
(Italics mine.) 
The animus fura.ndi on the part of the defendant must be 
shown. In recognition of that fact, Associate Justice Spratley 
of the Virginia Supreme Court o:f Appeals said1 in the case 
of American-LaFrance and Foarn.ite Industries, Inc. v. Ar-
lington. County, 169\ Va. l, 192 S. E. 758: . 
'' As justice is the fundamental aim of the courts, we must 
liberally construe each law, each ground of logic and reason, 
to attain it. When for any reason technical or otherwise, 
faith is lost in that effort, or in the results so sought to be 
achieved, the foundation of our society becomes undermined. 
Upon the peculiar circumstances of each ~:m~e a conclusion 
must be reached, for in anv one r.ase a single ground of rea-
son will serve to set it apart from those otherwise similar.,., 
(Italics mine.) 
Fourth Assignment of Rrror. 
The Court errecl in fining the clefenda::µt on the grounds 
that inasmuch as the warrant was not brought under Section 
4525, Code of Virginia., the Court had nq power to impose a 
fine. (R., p. 4). Surety ,of the peace could only be required. 
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ARGUMENT. 
Under Section 4525 of the Virg·inia Code the gist of the 
offense is to intimidate or impede an officer, in the discharge 
of his·duty. · 
9* •The warrant in the instant case charg·es that the de-
fendant did: 
"Unlawfullv threaten to do boclilv liarm to an officer while 
in the performance of his duties * * ~.'' 
See Jones v. Commonwealth, 141 Va. 471, supra. 
It is an elementary proposition of law that the warrant 
shall recite the subi:;tance of the accusation against the ac-
cused. In other words, if a defendant is charged with a viola-
tion of a particular section, the substance of that section 
should be recited in thP warrant. 
Therefore, because of the errors herein complained of and 
assigned, your petitioner· prays this Honorable Court that a 
Writ of Error to said judgment may be granted him, and that 
such judgment may be reviewed and set aside and a, new trial 
granted your petitioner. 
In accordance with Section 7 of Rule 9 of the Rules of the. 
Supreme Court, counsel for tl1e petitioner desires to state 
orally the reasons for reviewing the decision herein com-· 
plained of. 
Your petitioner adopts this petition as his original brief. 
:Most respectfully submitted. 
· .JOSEPH RHOD:BJS., Petitioner, 
By: WILLIAM DAVIS BUTTS, 
His Attorney. 
*CERTIFICATE OF COUNSEL. 
I, William DaviB Butts, a practicing attorney duly qualified! 
to practice in the Supreme Court of Appeals, do hereby cer- I 
tify that in ·my opinion it is proper tl1a.t the decision com-: 
plained of in the foreg·oing· petition should be reviewed by the i 
Supreme Court of Appeals of Virginia. ' 
,vILLI...i\.:M. DA VIS BUTTS, -
A practicing Attorney in the Supreme Court. 
WILLIAM DA VIS BUTTS, 
Attorney At Law, 
549L--25th Street, 
Newport News, Virginia. 
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CERTIFICATE OF MAILING- COPY OF PETITION TO 
OPPOSING COlTNSEL. 
I, William Davis Butts, do hereby certify that I did at the 
same time this, petition was mailed, mail t~ H~ Clark Thomp-
son, Commonwealth Attorney, Eliza.beth City County, Hamp-
ton, Virginia, he ·being opposing counsel, by registered mail, 
a copy of the within petition for a Writ of Error and Brief 
in Support Thereo( and, in ac.cordance with tSection 4 of 
Rule 9 of t:µe Rules of S1~preme Court of Appeals of Virginia, 
mailed him a letter stating that the petition for a Writ of 
Error and Brief _in Support Thereof was being mailed ·to 
M. B. Watts, Clerk of the Supreme Court., Richmond, Vir-
ginia, and requesting him to hall.d saicl petition to The Honor-
a~le C. Vernon Spratley, Associate Justice. 
"WILLIAM DAV.US BUTTS, 
Counsel for Plaintiff in Error. 
Received April 16, 1943. 
M:. B. WATTS, Clerk. 
Received May 10, 1943. 
C. V. S. 
,June 9, 1943. "\Vrit of error and supersedeas awarded by 
the court. Bond $100. 
M. B. W. 
RECORD 
. . . 
Pleas before the Circuit Court of Elizabeth City County, 
of Elizabeth City County, Virginia, February 17th . .A. D. 
1943. 
. Be it remembered, that heretofore., to-wit: A warrant of 
arrest was issued by a Justice of the Peace and tried by the 
Trial Justice of Elizabeth City County in the case of the 
Commonwealth v. Joseph Rhodes, charged with Threatening 
to do bodily harm to an officer while in performance of his 
duties in which the defendant was convicted and appealed 
the case to the Circuit Court of Elizabeth City County. 
Joseph Rhodes v. Commonwealth of Virginia 9 
Which watrant is in words and figtues, as follows-, to-wit·: 
·state of Virginia . . 
County of Eliza-beth City-to-wit: 
To any Sheriff ·or Polfoe Offic·er : 
,Vhereas, Thcimas Cole has this day made complalnt aild. 
information on oath before me, J. ,¥. H. Parker, .Justice of 
the Peace of the said County, that Joseph Rho4es in the saj4 
County did on the 4th day of October 1942: Unlawfully 
threaten to do bodiJ1 harm to an, officer while. in the pre~ f ormance his ,duties and did have in his possession aniinition 
and pist~l. . . . , . _ . . . _ , 
. : .'rlwse ~r_e, · therefore, to _com1µand you, in the- name of. the 
.Comin9.myealth,. to apprehend ~nc1-bring before the .rrial J~~.:- . 
ti~e. Qqurt of tbe ~ai~ County,. the .. body (.bodies) of the abqv~ 
~cused,'.to. answer the said complaiµt and-.to be further d~alt 
'f,ith _according to la":~ A11d -you .ar.e also directed to. sumiµ<?,~} 
~ • ~ .•• ~ •• , • -~·.· _.,. 1• ~ ••••• _,. :- •••••• color ........ · .... ~ .... Addre~s 
, .. . ·.- ·. · ·as wi tne~seR. . . . _ . . .. · '· ·_.· 
page 2 } , G~v~u upder my hand and seal, this 4th day of 
' . 
October ·1942. . . . 
. .. . . .. _, 
.J. W. H. PARKER (Se~I1 
Title o_f Iss~i~g O~cer . 1 
Upo11 the back which appea.rs the following·: to-wif: 
...., I ... - • ~ • ' ' 
·· Docket No.' A12139-· Colitity· 
1
Cbmmonwealth 
'!" _ v. ! ,;. • 
J o·seph Rhodes 
• i I'. ' . W A-RRANT OF A.RR-EST. 
•' -Eiecuted th.is, .the 4 ~day. of Oct. 1942- Thomas coie, County 
.Offic.er. Upon the.ex-a_mtnation Q:fthe witJii;n. charge,~ finq_th~· 
accused-Fined $20.00 & costs-10/5/42 J. H. Bow~n, T. :r. 
·,. . .- '. • ' ' ·_ ... ·-·. - ;• ... ('. . . -. • -. ? - ~-. -,': f :- •• 
10/12/42-Appe·aled fo Circuit 'Cf.. 
.. . .. 
Counsel-J urv Waived:- .. : . '' '. . . . . 
Evidence heard. Find $20.00 fine & costs-guilty. Motion 
10 . Supreme Court of Appeals of Virginia 
to set aside verdict overruied:-60 days suspension. 12/17 /42. 
J. W. Judge. · · 
Fine 
Costs 




County of Elizabeth City, to-wit: 
I, J. W. H. Parker, a Justice of the Peace in and £or the 
County aforesaid, State ~f Virginia~ · do certify that Joseph 
,Rhodes and J. H. Williams 544-20th St. N. N. as his 
; surety,.ha:':e·this day each acknowleclg-ecl themselves indebted 
to the Commonwealth of Virginia in the sum of Five Hundred 
( $500.00), to :be made and levied of their respective goods 
and chattels, lands and tenements to the rn,e of the Common-
wealth to be rendered, yet upon this condition: That the said 
Joseph Rhodes shall appear before the Trial Justice Court 
of Elizabeth City County, on the 5th day of October 1942 at 
9 A. M. at Hampton, Virginia, and at any time or 
pag·e 3 ~ times to whfoh the proceedings may be continued or 
further heard, and before any court thereafter hav-
ing or holding· any proceedings in connection with the charge 
in this warrant, to answer for the offense with which he is 
charged, and shall not depart thence without the leave· of said 
court, the said obligation to ,remain in full f.orce and effect 
until the charge is finally cli~posed of or until it is declared 
void by order of a competent court; and upon_ the fi1rther 
condition that the said .............. shall keep the. peace 
and be of g-ood behavior for a period of . . . . days from th~ 
date hereof. 
Given under my hand, this 4th day of October 1942. 
J. W.R. P A.RKER, J.P ... 
page 4 ~ And at another day to-wit: 
Circuit Court of the County of Elizabeth City on Thursday 
the seventeenth day 6f December, in the year of our Lord one 
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:MISDEMEANOR APPEAL-THR.}JATENING AN 0].,_ 
FIC}JR. 
This day came the Attorney for the Common.wealth and 
the accused appeared in Court in tlischarge of. his recogni· 
.zance, and with the consent of the Attorney for the Common-
wealth waived his right of trial by jury and submitted all 
questions of law and fact to the Court for trial. 
And the Court having heard the evidence of the Common-
wealth, the defendant by coun~el moved to strike the evidence 
as being· insufficient to warrant a conviction, which motion 
the Court doth overrule, to which ruling the defendant by 
counsel excepted, and the Court having heard the remainder 
of the evidence and arguments of counsel cloth find the ac-
eused guilty as charged in the warrant. 
Whereupon the accused by counsel moved the Court to set 
aside its decision because the same is contrarv to the law and 
evidence., which motion the Court doth overrule, to which 
ruling of the Court the defendant by counsel excepted and 
asked lea"\'e to subsequently file his Bill of Exceptions, which 
leave is granted. 
It is therefore considered b1r the Court that the :common-
wealth of Virginia recover of the accused the sum of Twenty 
dollars ($20.00) fine and its cost by it about its prosecution 
in its behalf expended. . 
And the defendant is released on his recognizance. 
page 5 ~ Virginia: 
In the Circuit Court for Eliza.bet.h City County. 
0Qµimonwealth of Virginia 
v. 
Joseph Rhodes 
MISDEMEANOR APPEAL-THREATS-BltL OF EX· 
CEPTION #1. 
Be it remembered that on the trial of this cause in the 
Circuit Court for Elizabeth City County, Virginia, and after 
it bad been submitted to the Court, without a jury, and the 
Court rendered its decision finding the defendant, Joseph 
Rhodes, guiltv, as will appear from the final order, the de-
fendant, by counsel, moved the Co~rt to set aside its decision 
and gTant the defendant a new trial on the grounds that the 
decision is contrary to the law and without evidence to sup-
port it., which motion the Court overruled, to which ac.tion. the 
-12 Supreme Court of Appeals of Virginia 
-T. R. Cole. 
defendant at the time excepted and prays that his Bill of 
Exception be signed, sealed and saved to him and made a 
part oi the: record in this case. and that all the evidence irt 
this. ca~~~ whJ.ch evidence..is as follows: 
EVIDENCE FOR THE_ COMMONWEALTH~ 




By Mr~.,H. Clark Thompson, Commonwealth Attorney: . 
:· '. Q. -You are .T. R. Cole, Police Officer, County of Elizabeth 
City Y · . . . . : : ·. . . . . 
.A.. Yes, .sir; Countv Officer, Elizabeth City· County. 
Q. Tell the Court about the trouble you had with this man~ 
. . . · . . -. : A. -On October'. fourth, Nineteen H undreµ. Forty 
pag·e 6 } Two, around one:-fi.£teen . .A.. M., I had a call from th~ 
• ·: . . • r Sheriff's Offic'.e to go out to Aberde.en to pick up a 
hit and run.· · 
._ Q. Yo.u mean .Aberdeen Gardens here in Elizabeth ·City 
Co.untyf , . ., . . _. . . . . 
.A. • .Yes~ sir. I picked up a State Trooper and we went out 
there, and when we went to the door. we .knocked and first 
they didn't .say anything,. then they ~skecl who it was and I 
said '' County Officer'', and then in a minute I heard him ( in-
dicating the defendant) go upstairs saying he was going te 
get his gun and get rid of ns. I heard his wife ·holler and 
tell -hini nQt to go. upstairs. .A.f ter ~e got upstairs, there was 
-a little window over the door where we· were, but-I don't 
know whether the window was op~n, .o.r not, and his wife told 
him to come downstairs 3:nd he finally came downstairs, and 
when he came down and came on out I grabbed him.and placed 
handcuffs on him, and he had this ammunition and· stuff i:n his 
pocket, ·and _I ,told his wife t9· go,upstairs and get the gun and 
his wife went upstairs .a.1iq. got the ~run and gave it to us.· 
Q. While you were standing at the door, did you tell him 
-who it wast _ . . 
'.A . .Yes, l said '' County Officers''. 
· Q'. :Oid. you hiwe :a. warr&nt? . ,. 
A. Yes., .sir. , ._ . . ... 
Q. Q£ co'uil:se, you don't know what had happened out there 
. before~jh~n, ~:do 'you T. '' · I, ·, , i ( •1 - ": 
. i _.A,._ (?h; no, sir. 
i ! .. 
-----·------- ---
Joseph Rhodes v. Commonwealth of Virginia U 
T. R. Cole. 
By Mr. Thompson: .A.nswer Mr. Butts' questions. 
CROSS EXAMl;N.A.TION .. 
By Mr. Butts: 
Q. Wbat you have just said, is that all that happened out 
. there, the basis of this Warrant? 
page 7} A. Yes, sir. 
By Mr. Butts: No further questions. 
By the Court: Repeat that again. 
A. When I went to the house we knocked on the door and . 
they didn't say anything for a f cw minutes, then he said he 
was going to get the gun and get rid of us. He told his -wife, 
'Or somebody who was there, that he was going upstairs and 
g·et the gun, and when he came down he had his pockets full 
of ammunitions. 
By Mr. Thompson: When he came down., did he have the 
~1lll with him? 
A. No, sir, he did not. 
~Y the Court: But you say he ha4 the shells in his pocket t 
A. Yes, sir, he had the shells in his pocket, and I told his. 
wife to go upstairs· and get the guri and she went upstairs and 
got the g·un and broug·ht it down to ·us. 
By Mr. Thompson: Th::J.t is our case, Your Honor. 
By Mr. Butts: Your Honor, I move to strike this evidence 
on the grounds that no essential element of a threat has been 
shown under this warrant. 
(Matter argued at length by defense counsel and Attorney 
for the Commonwealth.) 
·Bv the Court : I overrule your motion. By 1\1:r. Butts: We note an exception, .please. 
., 
14 Snpreme Court of Appeals of Virginia 
page 8 ~ T. R. COLE 
.Recalled 
-
By Mr. H. Clark Thompson: Now yon are calling him as 
your witness 1 
By Mr. Butts: I am recalling llim as a witness. 
RE-CROSS EXA:MINA~ION. 
Bv Mr. Butts: 
"Q. Mr. Cole, will you please tell the Court, as near as you 
possibly can, the exa.ct words used by the defendant! In 
other words., quote him. 
A. Well, he said to somebody in there that he was going 
upstairs to get the gun to get rid of us. 
Q. I don't mean that, I mean for you to tell the Court his 
language, for instance, quote him-He says ''I am'', etc., begin 
at that and say exactly what l1e said. 
By l\fr. Thompson: Quote him as well as you can remem-
ber. 
A. Well, he said he was· going upstairs and get the gun. 
By Mr. Butts : Quote him. TJ se his language. 
A. He said '' I am going upstairs and get my gun and get 
rid of them. '' · 
Q. Now, let's get this straight. He said "I am ·going np-
stairs and get my gun and get rid of them'' t 
A. Yes, that's right. · 
Q. Had he actually seen you at that time? 
A. No, he couldn't have seen us. 
By the Court: But you told him you were a. County Of-
ficer! 
A. Yes, sir. 
page 9 ~ Bv Mr. Butts: Your Hono1~, I would like to re-
ne~ my motion. 
By Mr. Thompson: Your Honor, counsel muijt be forget-
ting Section 4525 of the Code, where it says: ''If any per-
son, by threats, or force, attempt to intimidate or impede a 
judge, justice, juror, witness, or an officer of a. court, or any 
sergeant, constable~ or other peace officer or any revenue of-
Joseph Rhodes v. Commonwealth of Virginia 15 
.Mrs. J. M. Rhodes. 
:Heer, in the discharge of Ms duty, or to obstruct or impede 
the administration of justice in any court, he shall be deemed 
to be guilty of a misdemeanor~" 
By :Mr. B11tts: This warrant isn't broug·ht under Section 
4525 of the Code. It doesn't say anything about that. 
By Mr. 'l'hompson: "\Vel~ you could have asked for a Bill 
of Particulars. 
By Mr. Butts: That wasn't necessary. The warrant speaks 
'for itself. It seems to be a Common Law matter. This war-
rant seems to be an ·ordinary warrant for threats against 
anyone, not just an officer. The fact that he is an officer is 
merely evidence under this warrant. The end of it there is 
surplusage anyhow. 
By Mr. Thompson: I agree with yon on that, it doesn't 
charge him with carrying concealed weapons. It's threats, 
but the officer was in discharge of his duty. He had a war-
rant. 
Bv the Court: I overrule vour motion. 
B)r Mr. Butts: .All right, sir. 
page 10 } EVIDENCE FOR THE DEFENDANT. 
J\!IRS. J. M. RHODES 
DIRECT EXAMINATION~ 
Bv Mr. Butts: 
.. Q. You are :Mrs. J. M. Rhodes, the wife of the def.endant 
her·e, are you noU 
A. Yes, sir. 
Q. How long have you 1'>een married to him1 
A. Since May tl1e_ thirty-first, Nineteen Hundred Forty. 
Q. How lon,g have you known him Y 
A. Oh, I have been knowing· him~we have been correspond-
ing together since Nineteen Hundred Thirty-Six. 
Q. Have you ever known him to be in any troublet 
A.. Not that I know of. 
Q. How long have -you been here on the Peninsula? 
A. Well, we have been up there for two years, but before 
then I was in Surrv. 
Q. YOU knew hirn then before you started corresponding 
with him in Nineteen Hundred Thirty-Six? 
A. Yes, I ]mve been knowing him over ten years. 
Q. Well then, during the ten years that you have been Imow-
.ing him, have you ever known him to be in ~my trouble? 
16· · Supreme Court of .Appeals of Virginia 
Joseph Rhodes. 
A. No, sir, not of any kind. , :. · : · · · · 
Q. Tell the Court about·.what happened there in October 
when these officers came over. · ( . 
· A. Well, the men came there ancl knocked on the door like 
they were going to tear it down, and my husband s~id ''It 
· · · , must be those men who shot at mc·-don 't open the 
page 11 ~ door.'' They did not say they were County Of-.. 
• 
1 
•• ficers, they said they were State Troopers, and he 
started upstairs (indicating the defendant); ·and I said don~t 
g;o upstairs, listen to me and let's see whether they are State 
Troopers. He had been drinking- but I· preva~led· on him not 
to go upstairs, and he finally came down and opened the door. 
. . . 
By Mr. Butts: You may take the witness. 
CROSS EXAMINATION. 
By l\fr. Thompson: 
Q. How long- had he been in the house before these men 
' came there knocking on tbe door 1 . 
A. About fifteen n1inutes. 
Q. Was. he drunk Y · · 
A. No, sir; I wouldn ~t exae.tly say he was drunk, but he 
had been drinking. · 
Q. Where was the gun·? 
A. The g-un was upstairs in the cheAt of drawers. 
Q. Well, where was he wh~n he said he was going upstairs 
ttnd get the g·un and let's get rid oi them Y · · · 
A. We were standin~ between the steps and the door down-
stairs, but I didn't hear him say "Let's get rid of them.'' I 
heard him say he was going upstairs and get the gun, a.nd 
they did not say they ~were Comity Officers, they said ''1State 
Troopers"; that is all th<'y said.. · · · -
Q. But tliey· · did say they were State Troopers Y 
A. ~es, -~ir, they said_ ~tate T!oopers. 
By Mr. Thompson: That is all. 
• • • - • ! • 
page 12 ~ 
By Mr. Butts: 
JOSEPH RHODES 
DIRECT EXAMINA.TION. 
Q. vVhat is your full name 1 
A. Joseph Rhodes. 
Joseph Rhodes v. Commonwealth of Virginia 17 
Joseph lthodes. 
Q. ·where do you live 7 
A. Thirty-two Mary Peake Boulevard, .A.berdeen Gardens. 
Q. How long have you been living here on the Peninsula f 
A. Since Nineteen .Hundred Thirty-Six. · 
Q. ·where did you live before· thenf 
A. Dendron, Virginia .. 
Q. Where is that Y 
A. Surry County. · 
Q. How -old are you t 
A. I was born in Nineteen Hundred Three .. 
Q. Have you ever been in any trouble in your life before T 
A. No, sir. · · 1 
Q. Well, tell the C01trt about this trouble you had there on 
October fourth, Nineteen Hundred Forty-twof 
A. When I was going home from work; around one o'clock, 
I blowed my horn to pas~ and ,yhen I passed they speeded up 
and then they trailed me, when ~ ivould go around· a corner 
they would go around a ·corner, and we went· ·around Aber-
deen, and then they jammed me up and I stopped· and· tried· to. 
back out1• ' · 
Q~ Well, were you successful in backing ouU · · · · · · 
A. I :finally got out,, but after they jammed me up, before I 
could back up, they shot at me three times, and after I got my 
. car out I hid, and then I went home. 
page 13 } Q. How long had you been home . before this 
knack came on the door? 
A. About twenty: minutes, T g'UeSs. · , ; · ; · · 
Q. Just go ahead and tell the Court what happened thenY 
A. Well,. somebody· eanie there. and knocked on the door, 
imd I thought they were going to tear it clown from the way 
they knocked, and I thought they were the same _men I had 
trouble with ant on the road ·ancl I was scared to open the 
door. I understood them to say they were State Troopers, 
but I didn't know what they were. 
By Mr. Butts: You may take the ·witness. 
CROSS EXAMINATION. 
By Mr. Tl1ompson: 
Q. Who shot at you? 
A. There were three white men in the car and I was in the 
car by myself. 
18 Supreme Court of Appeals· of Virginia 
'1-'. R. Oole. 
Q. Did· you know them Y 
A. No, sir. 
Q. And they didn't know you, as far as you know! 
A. No, sir. 
Q. Did t~ey kpow wbere you livef 
A. No, sir., not as I know of. 
Q. What street is that you hid on to get out of their Right 
before you could get hornet 
A. I don't know the name of the street but it is that wide 
one that is over there-Could I ask my wife what is the name 
of the StreeU She knows. 
Q. No, don't ask your wife, just tell us how far it was if 
you don't- know the name of the street. 
A. Oh, it was just one block from where I live. 
page 14 ~ Q. Well, after you hid from them, where did 
they goj 
A. They went towards Shell.Road. 
Q. You knew that these .men were officers when they came 
there, did you not Y 
· A. No, sir, I couldn't understand wl1at they would be com·· 
ing after me for because I knew I hacln 't done anything, and 
as soon as I found out that they were State Troopers I opened 
the door. 
By Mr. Thompson: That's all. 
may be made a part of the record in this case, which is ac-
cordingly done this the 22nd day of January, 1943, and within 
the time allowed by law for signing Bill~ of Exceptions. 
JOHN WEYMOU'l'H; 
·Judge of the Circuit Court for Elizabeth 
City County. 
Received this the 15th day of January, 1943. 
page 15 ~ Virginia: 
In the Circuit Court for Elizabeth City County. 
Commonwealth of Virginia 
v. 
,T oseph Rhodes 
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NOTICE TO OPPOSING COUNSEL OF TENDER OF 
BILk~ OF EXCEPTION. . 
To H-. Clark Thompson, Commonwealth Attornev: 
. ~ 
You are h~reby notified, in accordance with Section 6252 
Code of Virginia, that I shall on Saturday, January second 
(2nd), 1943, at the hour of Ten (10) o'c.loc~ A. M., or so soon 
thereafter as I may be heard, tender to the Judge of the Cir-
cuit Court for Elizabeth City County, in the -Circuit Court-
room thereof., in Hampton, "Virginia, Bills of Exceptions in 
the case of Commonwealth of Virginia 'l' • .Joseph Rhodes, in 
which case final judgment has been entered. 
Given under my hand this the 23rd day of December, 1942. 
JOS1~1PH RHODES, ~efendant 
By: WILLIAM DA VIS BUTTS 
Attorney for "the Defendant 
Legal service of the above notice accepted by me on this 
the 23 day December, 1942. 
H. CLARK THO:MPISON 
Commonwealth Attorney 
page 16 } I, R. E. ·wnson, Clerk of the Circuit Court of 
Elizabeth City County, Virginia, do hereby certify 
that the foregoing is a true and perfect transcript of the rec-
ord in the Misdemeanor Case herctof ore pending in this 
Court in which the Commonwealth is plaintiff and Joseph 
Rhodes is defendant, upon the charge of Threatening to do 
bodilv harm to an officer while in performance of his duties, 
as the same now appears on file in this office. ' 
I further certify that tl1e notice required by the Statute 
to be given by the appellant to the appellee has been dt;ily 
p;iven to the Attorney for the Commonwealth of this County 
by the defendant, and is.now on file among the original papers 
in this office. 
Given under my hand this 17th day of February A. D. 
1943. 
,._ (-Seal) R. E. WILSON, Clerk 
By S. M:. GIBSON, Dep. Clk. 
A Copy--Teste: 
M. B. WATTS, C. C .. 
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